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ABSTRACT  

 

This study examines the judge's decision in the case of cancellation of auction minutes deed due to procedural errors in determining 

the auction limit value in the auction. The formulation of the research problems: (1) what is the basis for the judge's consideration 

in canceling the auction minutes deed? (2) what is the legal consequence arising from the cancellation of the auction minutes deed 

in the court decision? (3) what is the legal protection for the auction winner for the cancellation of the auction minutes deed by a 

court decision? The approach method used is juridical normative with descriptive-analytical research specifications. The data 

collection methods used were literature study and interviews, and were analyzed qualitatively. The results of the research are (1) 

The basis for the judge's consideration in the cancellation of the auction minutes deed is based on two (2) things, namely: (a) there 

is an illegal act by the creditor who has immediately submitted the tender request without the knowledge of the debtor. (b) there 

was a procedural error in determining the auction limit value in the auction. (2) There are 5 (five) legal consequences arising 

from the cancellation of the minutes of an auction, namely: (a) The object of the auction must be returned to its original legal state, 

but still in the status of collateral that is registered in the name of the creditor. (b) The right of the auction winner over the auction 

object ends. (c) The creditor must return the proceeds from the auction the amount of money that has been deposited to the auction 

winner. (d) The debtor is still required to fulfill his obligation to pay off his debt equal to the original position. (e) The minutes of 

the auction deed by itself is null and void. (3) Legal protection for the auction winner for the cancellation of the auction minutes 

deed by a court decision, namely the winner has the right to regain his rights over an amount of money that has been paid in the 

auction. 
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INTRODUCTION 

 

The execution auction is a way of resolving disputes in the field of civil law through court channels. According to the 

provisions of Article 1 point (4) of the Regulation of the Minister of Finance of the Republic of Indonesia Number 27 / PMK.06 / 

2016 concerning Instructions for Implementation of Auctions, it is stated that the execution auction is an auction to carry out a 

court decision. One of the objects of the execution auction is mortgage rights. Article 6 of Law of the Republic of Indonesia Number 

4 of 1996 concerning Mortgage Rights (hereinafter abbreviated to the Mortgage Rights Law), states that if the debtor is in default, 

the holder of the first mortgage has the right to sell the object of the mortgage on his power through a public auction in this case. 

through the State Wealth and Auction Service Office and collect the receivables from the auction/sale proceeds. 

The transfer of the object of the mortgage through an auction can be legally justified if it meets the requirements stipulated 

in the law, one of which is proven by an excerpt of auction minutes made by the auction office. Minutes of the auction constitute 

minutes of the auction implementation process from start to finish which is an authentic deed and has perfect evidentiary power. 

The minutes of the auction are included in the category of official deeds because they contain an authentic description of an auction 

implementation process seen and carried out by the auction office. 

In practice in the community, the transfer of the object of mortgage through this auction often arises problems, such as the 

winner of the auction being unable to control the object of the auction and a lawsuit for the cancellation of the auction minutes in 

court. This means that in the auction, especially in the auction for the execution of this mortgage, the potential for a lawsuit from 

other parties who are not satisfied with the auction results may occur. 

One example of the transfer of an object of security rights through an auction which in its implementation has created new 

problems is a civil case against the deed of Auction Minutes No. 1352/2010 dated 8 December 2010. This auction is about mortgage 

rights for two land plots located in Wonosari Village, Ngaliyan District, Semarang City. The petition for the cancellation of the 

auction minutes deed was based on a procedural error / deviating from the prevailing regulations in the implementation of a 

mortgage auction conducted by the Semarang State Wealth and Auction Service Office.1 

The Semarang District Court as the first level court examining and adjudicating the case has issued a decision which one 

of the rules stated that the legal tender which was carried out by the Semarang State Wealth and Auction Service Office as Minutes 

of Auction No. 1352/2010 dated 8 December 2010 was canceled. by law with all the legal consequences.2 

The Semarang District Court's decision regarding the cancellation of the auction minutes deed was upheld by the Semarang 

High Court and the Supreme Court. This is interesting to study considering the position of the auction minutes deed is an authentic 

deed and has perfect evidentiary power. This refers to the provisions of Article 1 number (35) PMK Number 27 / PMK.06 / 2016 

concerning Instructions for Conducting Tenders, so the auction minutes deed is strong and perfect evidence. This means that if a 

dispute occurs during the auction, it is no longer necessary to prove it with other evidence.3The claim for cancellation of the auction 

 
1Supreme Court, "Semarang District Court Decision No. 03 / Pdt.G / 2011 / PN.Smg ”, Online, 3 August 2011,  
2 mahkamahagung.go.id/putusan/dcdd42a99ffeb82a3017577f4f205b98, accessed August 30, 2019), p. 4-5.  
Ibid., p. 61. 
3R. Soegondo Notodisoerjo, 1993, Notariat Law in Indonesia An Explanation, PT RajaGrafindo Persada, Jakarta, p. 43 - 44. 
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minutes deeds as the authentic deed certainly has implications for its validity. Besides, the cancellation of an auction minutes deed 

in its position as a strong and perfect tool of proof certainly has different legal consequences for each related party. 

 

FORMULATION OF THE PROBLEM   

 

1. What was the basis for the judge's consideration in canceling the auction minutes deed?  

2. What are the legal consequences arising from the cancellation of the auction minutes deed in a court decision? 

3. How is the legal protection for the auction winner for the cancellation of the auction minutes by a court decision?  

 

THEORETICAL FRAMEWORK 

 

1. Definition of Auction 

 

Auction as a legal institution has been regulated since the days of the Dutch East Indies, which is in the Vendu 

Reglement (VR) Staatsblad 1908 Number 189, which states that auction is the sale of goods held in public with an increasing 

bid price.4 According to Polderman, the main requirement for the auction is to gather enthusiasts to enter into a sale and 

purchase agreement that will benefit the seller the most.5 The current regulation regarding Auctions in Indonesia is in the 

Minister of Finance Regulation Number: 27 / PMK.06 / 2016 concerning Guidelines for Auction,6Article 1 point (1) and (2) 

the Minister of Finance Regulation defines auction as a sale of goods open to the public. The sale of goods open to the public 

is meant here by inviting people or it has been preceded by an auction announcement.7 

The auction must meet the following elements:  

a. Performed in public; 

b. Preceded by an auction announcement; 

c. Conducted in the presence of auction officials; 

d. Prices are formed through oral or written offers.8 

 

According to the provisions of Article 2 of the Minister of Finance Regulation, it is stated that the auction must be 

conducted in the presence of an auction official. An auction Officer is a person who is given special authority to carry out an 

auction for the sale of goods based on the statutory regulations. An auction that deviates from the provisions of Article 2 of the 

aforementioned rules means that the auction is invalid. 

Furthermore, according to the provisions of Article 5 of the Minister of Finance Regulation Number: 27 / PMK.06 / 

2016, there are 3 (three) types of auction, namely: (a). Auction execution; (b). Mandatory non-execution auction; and (c). 

Voluntary non-execution auctions. The execution auction is an auction to implement a court decision (Article 1 number 4 PMK 

No. 27 / PMK.06 / 2016). The provision in Article 6 states that one of the examples of the execution auction is the auction for 

the execution of Mortgage Rights. A mandatory non-executable auction is an auction to carry out the sale of goods that are 

required by statutory regulations to be sold by auction. Article 1 point 5 PMK No. 27 / PMK.06 / 2016). Furthermore, according 

to the provisions of Article 7, it states that one of the examples of compulsory non-execution auctions is the auction of goods 

belonging to the state/region. Voluntary non-execution auctions. 

In the auction, there is a deed of auction minutes, namely the minutes of auction execution which have perfect 

evidentiary power. This auction minute contains a description of an auction process. According to the provisions of Article 1 

number 35 PMK No. 27 / PMK.06 / 2016, the minutes of the auction are included in the category of authentic deeds that have 

perfect evidentiary power. An authentic deed as stated in Article 1868 of the Civil Code is a deed that is made in the form 

determined by law. 

 

2. Auction Minutes Deed as Authentic Deed  

Article 1 number 35 Regulation of the Minister of Finance Number: 27 / PMK.06 / 2016, the minutes of the auction 

are included in the category of authentic deeds that have perfect evidentiary power. An authentic deed as stated in Article 1868 

of the Civil Code is a deed that is made in the form determined by law. Article 1868 of the Civil Code confirms that a deed can 

be said to be an authentic deed if the following elements are fulfilled: 

a. Made by statutory provisions; 

b. Made by an authorized official; 

c. Made within the jurisdiction of public officials.9 

According to Komar Andasasmita, authentic deeds are deeds made based on statutory provisions and drawn up before 

public officials. General officials here such as Notaries, Land Deed Making Officials, Civil Registry Officers, Auction Officer, 

and others.10 The same definition as this authentic certificate is a certificate of birth, marriage, and death.11 

The word authentic creates an interpretation that the deed is made to be used as evidence in court because it is for 

evidence, authentic deeds based on the provisions of Article 1868 of the Civil Code can be classified into 2 (two) types, namely:  

 
4Rochmat Soemitro, 1987, Tender Rules and Instructions: Stb. 08-189 Regulation of Auction / Vendureglement (Public sale in Indonesia) as 

amended by Stb. 40-56 jo. Stb 41-3, Eresco, Bandung, p. 1. 
5Ibid., p. 106 
6S. Mantayborbir and Iman Jauhari, 2003, State Auction Law in Indonesia, Pustaka Bangsa Press, Jakarta, p. 10. 
7M. Yahya Harahap, 1989, The Scope of Execution Problems in the Civil Sector, PT Gramedia, Jakarta, p. 115. 
8Purnama Tioria Sianturi, 2013, Legal Protection Against Buyers of Immovable Collateral Through Auction, CV. Mandar Maju, Bandung, p. 54. 
9GHS Lumban Tobing, op.cit., P. 44. 
10Komar Andasasmita, 2000, Notary II Example of Authentic Deed and its Explanations, West Java Regional Indonesian Notary Association, 

Bandung, p. 430. 
11Ali Affandi, 2003, Inheritance Law, Family Law, Law of Evidence According to the Civil Code, Bina Aksara, Jakarta, p. 195. 
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a. Deeds made by public officials or deeds of officials or deeds of relations, namely deeds of minutes of meetings 

prepared by notaries. The power of proof of an authentic deed is perfect and binding proof. 

b. Deeds were drawn up before public employees or party deeds, namely deeds drawn up by the parties before public 

employees. This deed is not perfect proof. This is because the party deed only applies to the parties.12 

An authentic deed can be used as evidence in a case if it meets the formal and material requirements. The formal 

requirements for an authentic deed are that the deed is made based on the agreement of two parties, such as sale and purchase, 

lease and borrowing, given the date, day, and year of manufacture and signed by the official who made the deed. The material 

requirements of an authentic deed are directly related to what is disputed in court and are not against the law. If the deed 

contradicts the law or causes that are prohibited, then the authentic deed does not have the power and value of evidence.13 

This authentic deed thus has 3 (three) kinds of proof, namely: formal proof, material proof, and birth proof. The formal 

proof of the intention between the parties has proven that what is written is true with what is stated in the deed. Material proof 

means that the parties prove that they have carried out events as stated in the deed, while the power of proof is that the deed 

also binds the third party.14 

Based on the above opinion, it can be seen that the minutes of the auction as an authentic deed have 3 (three) evidentiary 

powers. First, the strength of formal proof namely guaranteed the correctness or certainty of the day, date, and place where the 

deed was made.15Second, the strength of material proof, namely that the contents of the deed are deemed to be proven to be 

true. Furthermore, because the contents of the information contained in the deed act as true, the contents have legal certainty.16 

Third, the strength of external proof, namely the evidentiary power of the deed itself as an authentic deed cannot be denied.17 

Based on the description of the explanation, it is known that the minutes of the auction have strong and perfect evidentiary 

power because they can be measured from three aspects, namely external aspects, formal and material aspects.  

The strong and perfect power of proof of auction minutes if it is related to the three values of legal objectives, namely 

the value of justice, certainty, and legal usefulness, can be explained as follows: First, if it is related to the value of legal 

certainty, then the minutes of auction is a form of legal certainty given to the parties involved in the auction. Second, if it is 

related to the value of legal benefits, then the minutes of the auction are not limited to only functioning as a means of proof, 

furthermore, it can serve as a basis for the application for registration of transfer of land rights. Third, if it is related to the value 

of legal justice, then with the minutes of an auction, legal justice guarantees for the parties can be realized, for example for 

auction buyers, then the minutes of the auction become the basis for a strong right to control a parcel of land because juridically 

the transfer of land rights has occurred. Meanwhile, for creditors, the minutes of the auction will certainly take the payment of 

the receivables from the auction proceeds. The three aspects mentioned above are the parameters that make the minutes of the 

auction of mortgage execution an authentic deed that has perfectly strong evidentiary power. 

 

3. Execution Auction of Mortgage Rights. 

As mentioned above, one of the execution auctions is a mortgage right. Security rights according to the provisions of 

Article 1 point 1 of the Mortgage Rights Law are collateral rights imposed on land rights as referred to in the Basic Agrarian 

Law for the settlement of certain debts, which give priority to certain creditors over other creditors. The implementation of 

security rights is based on the principles of security rights regulated in the Mortgage Rights Law, including: 

a. The principle of Droit de preference, namely the principle which emphasizes that the right to take precedence over 

other rights 

b. The principle of the droit de suite is the principle which confirms that the right to materialism follows wherever 

the object is. 

c. The principle of specialty, namely principle which confirms that the mortgage can only be imposed on land that is 

specifically determined.  

d. The principle of publicity is the principle which states that the security right must be registered and the mortgage 

right can bind third parties. The purpose of this registration is so that the third party can find out that the collateral 

object is being charged for collateral. Registration of mortgage rights is carried out at the Regency / City National 

Land Agency Office. 

e. The principle of easy and definite execution means that the execution of the mortgage rights can be carried out 

easily and with certainty. 

The subjects of the mortgage are those who are either the giver or the holder of the mortgage. The holder of the 

mortgage is the creditor while the giver of the mortgage is the debtor. Furthermore, the object of the mortgage must meet the 

following requirements: 

a. secured debt in the form of money; 

b. meet the requirements of specialties and publicity;  

c. transferable; 

d. requires appointment by law.18 

Furthermore, regarding the execution of mortgage rights based on the provisions of Article 20 of the Mortgage Rights 

Law, the execution of security rights can be carried out in 3 (three) ways, namely:  

a. Execution on one's power. 

 
12R. Subekti and Tjitrosudibio, 1996, Civil Code, Pradnya Paramita, Jakarta, p. 93. 
13Kurdianto, 2001, Civil Procedural Law Formation System in Theory and Practice, National Business, Surabaya, p. 85. 
14R. Subekti and Tjitrosudibio, op.cit., P. 94. 
15GHS Lumban Tobing, 2003, Regulation of the Position of Notary Public, Erlangga, Jakarta, p. 55. 
16Ibid., p. 56. 
17Ibid., p.57. 
18Zulkarnain Sitompul, 2004, "Credit Guarantee Constraints and Problems", Paper presented at the Training on Legal Aspects of Credit for PT 

Bank NISP Tbk Staff, organized by HKGM & Partner Law Firm, Jakarta, 16 September 2004,, p. 17. 
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b. Execution based on the executorial title; 

c. Execution via an underhand sale; 

Execution on one's power meansThe creditor can execute the object of guarantee without having to ask for fiat from 

the head of the court.19This means that if the debtor is in default, the creditor can take over the collateral in the form of a 

guarantee without the need for prior approval from the debtor.20The right to sell the object of the mortgage to one's power is a 

manifestation of the priority position held by the creditor (bank). This right is based on a promise given by the debtor, that if 

the debtor is in default, the creditor (bank) has the right to sell the object of the mortgage through an auction and subsequently 

take full payment of the receivables from the auction proceeds from the other creditors. The remaining proceeds from the sale 

remain with the debtor. 

Execution based on the executorial title is the execution that the sale of collateral is subject to and in compliance with 

Article 224 HIR and Article 258 R.Bg.21 Irah-irah listed on the Mortgage Certificate confirms the existence of executorial 

power in the Mortgage Certificate, so that if the debtor is in default, it is ready to be executed as if a decision has permanent 

legal force. 

Execution through underhand sales is that this type of execution must be based on an agreement between the debtor 

and creditor.22 This type of execution is an easy method and can be agreed upon to obtain the highest price so as not to harm 

the debtor.23 

 

RESEARCH METHODS 

 

This research uses a normative juridical approach, namely a research approach that is based on legal principles, legal 

theories, and statutory regulations as well as court decisions that have permanent legal force. This approach was chosen because 

dogmatically the auction law, the minutes of auction deeds are specifically regulated in the Regulation of the Minister of Finance 

of the Republic of Indonesia Number 27 / PMK.06 / 2016 concerning Guidelines for Auction Implementation. The research 

specification is descriptive-analytical, namely research that describes a valid, factual, and analytical system based on the correlation 

of research data. Sources of data are secondary data which is supported by primary data. Data collection methods are carried out 

by literature study and interviews, and data analysis is carried out qualitatively. 

 

RESEARCH RESULT AND DISCUSSION 

 

1. Basic Consideration of Judges in Cancellation of Minutes of Auction. 

This research is to examine decision No. 03 / Pdt.G / 2011 / PN.Smg jo Decision No. 407 / Pdt / 2011 / PT.SMG 

and Supreme Court Decision No. 1654 K / Pdt / 2012. The three decisions were decisions in a civil case regarding a lawsuit 

for the cancellation of the mortgage auction minutes, which were registered at the Registrar's Office of the Semarang District 

Court on January 5, 2011.Therefore, to answer the first problem in this study, namely about the basis for the judge's 

consideration in canceling the auction minutes deed, the author will describe the three decisions as illustrated in the case of 

the position below. 

The litigants are: 

a. Plaintiffs 

The Plaintiffs in this case, namely: 

1) SB, in this case, his position as a Debtor / Customer applying for Home Ownership Credit (KPR) financing, 

hereinafter referred to as Plaintiff I; 

2) ASB, his position as the owner of the land which is used as the object of collateral for the Mortgage to guarantee 

the repayment of the mortgage financing (KPR) on behalf of the SB Debtor as mentioned above, hereinafter 

referred to as Plaintiff II; 

b. Defendants  

The Defendants in this case are: 

1) Semarang State Wealth and Auction Service Office, in this case, its position as auction organizer, hereinafter 

referred to as Defendant I; 

2) PT. Bank DI Tbk Semarang Branch, in this position as a creditor providing housing loan financing facilities, 

hereinafter referred to as Defendant II. 

3) SAS, in this case, its position as auction buyer, is hereinafter referred to as Defendant III. 

The lawsuit case for the cancellation of the minutes of the auction was initiated by an agreement between the Plaintiffs 

and Defendant II in the form of a Credit Agreement Number: 51 dated November 6, 2003, Credit Agreement Number: 5 dated 

November 2, 2006, and Amendment to Credit Agreement Number: 34 dated February 7, 2007, concerning Provision of Housing 

Credit Facilities from Defendant II to the Plaintiffs. For the provision of the housing loan facility from Defendant II, as 

collateral, the Plaintiffs provided 2 (two) land titles for each HM Number: 5 / Wonosari covering an area of 2000m2 and HM 

Number: 25 / Wonosari covering an area of 834 m2. The two collateral objects were recorded in the name of Plaintiff II. 

The Semarang District Court as the court of the first instance which examines and adjudicates cases has handed down 

Decision Number 03 / Pdt.G / 2011 / PN.SMG, which in essence the ruling is as follows: 

 
19J. Satrio, 2004, Law of Guarantee of Property Guarantee Rights, Mortgage Rights, PT. Citra Aditya Bakti, Bandung, p. 65. 
20Ibid., p. 224. 
21Poesoko Herowati, 2007, Parate Executie Object of Mortgage Rights (Inconsistency, Conflict of Norms and Reasoning Errors in UUHT), 

LaksBang PRESSindo, Yogyakarta, p. 5. 
22Ibid, p. 5. 
23H. Salim HS, 2005, Development of Guarantee Law in Indonesia, PT Raja Grafindo Persada, Jakarta, p. 190-191. 
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a. To declare that the actions of Defendant II (bank) immediately without the knowledge of the Plaintiffs submitted 

an auction application to Defendant I as Letter No. 065 / RO / R7 / SMEC / SPL / 2010 dated October 5, 2010, 

were illegal acts; 

b. Declare that as law the mortgage auction conducted by Defendant I as stated in the Minutes of Auction Deed 

No.1352 / 2010 dated 8 December 2010 is null and void with all the legal consequences; 

c. Stated that Defendant III as the auction buyer had no good intentions.24 

Amar Decision No. 03 / Pdt.G / 2011 / PN.Smg mentioned above is a decision that refers to 185 paragraph (1) HIR 

letter c, namely a condemnation decision, namely a decision that punishes one of the losing parties accompanied by determining 

a legal relationship between the parties. 

In the case of a lawsuit for the cancellation of the minutes of this auction on Decision No. 03 / Pdt.G / 2011 / PN.SMG, 

the defendants did not receive and submit an appeal. The Defendants as Appellants in this matter have filed a memorandum of 

appeal. The memory of appeal is a memorandum regarding the explanation of objections (memory of objection) to the 

considerations and conclusions of the District Court decisions based on facts and the actual legal basis. The memory of the 

appeal filed by the Defendants is essential: 

1. Memory of Appeal Semarang State Wealth and Auction Service Office as Appellate I / Defendant I is basically 

as follows: 

a. Defendant II as the seller according to Article 6 of the Mortgage Rights Law was given the authority to sell 

goods by auction. Therefore, Defendant II as the seller has the authority to determine the limit value by the 

provisions of Article 1 number 19 jo. Article 35 paragraph (2) jo. Article 36 Minister of Finance Regulation 

No. 93 / PMK.06 / 2010. 

b. The type of auction whose limit value is determined by the owner of the goods, namely for the type of non-

executed auction, while the type of auction for execution as in the quo case, the limit value is determined by 

the Seller, in this case, Defendant II. 

c. The limit value for the execution of the Insurance Rights was determined by the seller based on the 

assessment carried out by an internal appraiser from the seller's company (Defendant II) including in the case 

of re-auction, the limit value could be changed by the seller with due regard to the interests of the creditor 

and debtor. 

d. The auction with a limit value of Rp. 1,000,000,000 (one billion rupiahs) for the two collateral objects has 

fulfilled a sense of justice considering that Defendant II has carried out its obligations by giving high limit 

values at the first and second auctions, but there has never been any interest. If Defendant II sticks to the 

limit value at the first and or second auction, it will disrupt the financial condition and the continuity of 

Defendant II's banking business.25 

2. The memory of appeal of PT. Bank DI Tbk Semarang Branch as Appellant II / Defendant II, in principle, as follows: 

a. The Panel of Judges at the Semarang District Court was wrong in determining the party authorized to 

determine the auction limit value. The power to sell the auction in an auction for the execution of the 

Mortgage rests with the holder of the Mortgage Rights so that legally determines the auction limit value is 

the holder of the Mortgage. 

b. The Panel of Judges at the Semarang District Court has made a mistake in applying the law regarding the 

procedure for execution of Mortgage Rights.26 

3. The memory for the appeal of SAS as Appellant III / Defendant III is basically as follows: 

a. The Panel of Judges at the Semarang District Court acted unfairly or took sides and put aside the evidence 

for Defendant III and only referred to the evidence presented by the Plaintiffs. 

b. The Panel of Judges at the Semarang District Court considered that the implementation of the auction sale 

had violated procedures and Defendant III as the auction buyer was considered a buyer with bad intentions. 

Defendant III is the buyer or winner of the auction based on Minutes of Auction No. 1352/2010 dated 

December 8, 2010, and by the provisions of Article 3 PMK No. 93 / PMK.06 / 2010, auctions conducted by 

applicable regulations, cannot be canceled.27 

The Panel of Judges at the Appellate Level, after carefully studying and scrutinizing the case files and official 

derivatives of Decision No. 03 / Pdt.G / 2011 / PN.SMG as well as a memorandum of appeal from the Appellants / Defendants 

and a counter-appeal letter from the Appeals / Plaintiffs, the Panel of Appeal Level Judges in this matter agreed with the First 

Level Panel of Judges in their decision, because legal considerations used as reasons and conclusions in deciding this case are 

correct and correct, wherefrom the legal facts at the trial it has been proven that the limit price of the auction object for HM 

No.5 / Wonosari covering an area of 2000 m2 and HM No. 25 / Wonosari covering an area of 834 m2 which is set at Rp. 

1,000,000,000, - (one billion rupiah) by Bank Danamon Semarang, cannot be accounted for according to law and a sense of 

justice in society, 

Based on the aforementioned considerations, the legal considerations of the Panel of Judges at the First Level can be 

approved and taken over by the Panel of Judges at the Appellate Level as their consideration and opinion in making this 

decision at the appeal level. Decision No. 03 / Pdt.G / 2011 / PN.SMG has been confirmed by the Semarang High Court through 

Decision No. 407 / Pdt / 2011 / PT.SMG. 

The Defendants were unable to accept the appeal decision and then submitted a cassation request, by filing an appeal 

memorandum containing the reasons for the appeal. Memorandum of cassation submitted by the Cassation Applicant or the 

Defendants.  

 
24Semarang District Court Decision No. 03 / Pdt.G / 2011 / PN.Smg, p. 61. 
25PT Semarang Decision No. 407 / Pdt / 2011 / PN.Smg, p. 9 
26PT Semarang Decision No. 407 / Pdt / 2011 / PN.Smg, p. 8 
27PT Semarang Decision No. 407 / Pdt / 2011 / PN.Smg, p. 7 
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After paying attention to the Cassation Memory and Counter Cassation Memories in connection with the Judex Facts 

decision, the Supreme Court believes that the reasons for the Cassation Petitioners' petition regarding the evaluation of 

evidentiary results regarding a fact, which matters cannot be considered in the examination at the cassation level. According 

to the Supreme Court, examination at the cassation level is only concerned with the existence of errors in the application of the 

law, violations of applicable laws, negligence in fulfilling the requirements required by laws and regulations that threaten 

negligence with the cancellation of the decision concerned or if the court is not authorized. or exceeding the limits of its 

authority as referred to in Law Number 3 of 2009 concerning the Supreme Court. In principle, 

Based on the description of the results of the discussion above, related to the first problem in this research, namely 

regarding the basis for the judge's consideration in canceling the auction minutes deed, it can be seen that the basis for the 

judge's consideration in canceling the auction minutes deed is based on two (2) things, namely:  

First, there is an unlawful act by a creditor who has submitted an auction request without the knowledge of the debtor. 

The act violates Article 20 paragraph (2) of the UUHT, where even though the debtor is in default, he should still be allowed 

to settle the bad credit based on an agreement with the creditor so that it benefits all parties. Second, there was a procedural 

error in determining the auction limit value in the implementation of auctions at the Semarang State Wealth and Auction Service 

Office which violated the provisions of Article 35 paragraphs (1) and (2), Article 36, and Article 38 of the Regulation of the 

Minister of Finance on Guidelines for Implementation of Auction, where the stipulation the limit value of the auction object is 

determined by the creditor without any agreement with the debtor. The limit value set by the creditor cannot be accounted for 

according to law and a sense of justice because it is far below the selling price of the tax object and the bad credit value of the 

debtor. Besides, the determination of the limit value is also against the procedure because the two auction objects, in this case, 

have been burdened with different Mortgage Rights, meaning that the sum insured is different and the deed number is also 

different, so the determination of the auction limit value should also be different. 

The judge's decision stating that the auction conducted by the State Wealth and Auction Service Office in Semarang as 

stated in the Minutes of Auction Deed No.1352 / 2010 dated 8 December 2010 was null and void with all its legal consequences. 

According to the author, it is very interesting to relate to the judge's argument stating that the auction was an act against the 

law is associated with auction prices that are too low than the market price. The author's reasons are based on things as follows 

below. 

First, the auction is a market mechanism. In the formation of prices, it is solely determined by the mechanism of supply 

and demand. Meanwhile, the authority to determine the limit value lies with the seller, in this case, Bank DI Semarang. The 

Semarang State Property and Auction Service Office acts as an agent for the seller who brings together the buyer. The price 

formed at the time of the auction without interference from the Semarang Auction and State Property Services Office. Even 

when the price offered by the seller according to the buyer is too expensive so that if the auctioneer is unable to offer a minimum 

of the limit value, the auction must be postponed and may not be forced to be released. 

Second, according to the Regulation of the Minister of Finance on the Implementation Guidelines for Auction, the 

Semarang State Wealth and Auction Service Office may not reject the tender request submitted. The auction held by the State 

Wealth Service Office and Semarang Auction is by order, meaning that there must be a request from the applicant/seller. This 

condition becomes interesting when the auction is held, it turns out that the limit value set by the seller, which cannot be 

controlled by the Semarang State Wealth and Auction Service Office, is actually below the prevailing market value. The 

obligation to carry out the auction is faced with the potential for post-auction challenges. 

 

2. Legal consequences arising from the cancellation of the Minutes of the auction in the court decision. 

The existence of Decision No. 03 / Pdt.G / 2011 / PN.Smg jo Decision No. 407 / Pdt / 2011 / PT.SMG in conjunction 

with Supreme Court Decision No. 1654 K / Pdt / 2012 in the case of a civil case regarding the lawsuit for the cancellation of 

the mortgage auction minutes due to an illegal act which can be proven by the Auction Respondent in the process of evidence 

in court regarding the legal flaw in the sale in the mortgage auction. The cancellation of the mortgage auction minutes by a 

court decision, resulting in the fulfillment of the seller's privileges, in this case, the bank as the creditor granted by the Mortgage 

Rights Law has no legal certainty. 

The cancellation of the mortgage auction minutes by a court decision resulted in the fulfillment of the seller's privileges, 

in this case, the bank as the creditor provided by the Mortgage Rights Law. Even though Article 20 paragraph (1) of the 

Mortgage Rights Law stipulates that if a customer is a defaulting debtor, the bank as a creditor, in this case as the holder of the 

first Mortgage Rights, has the right to sell the object of the Mortgage through an auction to pay off the receivables with the 

right to precede the creditors. - other creditors. This right was canceled by a court decision because the low limit value was the 

main and strong reason why the court canceled the auction minutes deed. 

Based on the results of the discussion above, related to the second problem in this study, namely the legal consequences 

arising from the cancellation of the auction minutes deed, it can be seen that there are 5 (five) legal consequences arising from 

the cancellation of the auction minutes deed, namely: First, ownership rights The land which becomes the object of an auction 

must be returned to its original legal state, that is, back into the property of the debtor, but still in the status of collateral that is 

registered under the creditor's name. Second, the right of the auction buyer who has declared the winner of the auction over 

the auction object ends. Third, the creditor must return the proceeds from the auction the amount of money that has been 

deposited to the auction winner. Fourth, debtors are still required to fulfill their obligations to pay off their debts to creditors in 

the amount of debt in the original position. Fifth, the deed of auction minutes by itself is null and void. Canceled by law means 

that the auction minutes deed never existed. 
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3. Legal Protection of Auction Winner for Cancellation of Minutes of Auction Deed by Court Decision 

Related to the third problem in this research, namely regarding legal protection for SAS as the winner of the auction 

for the cancellation of the auction minutes by a court decision, based on the results of an interview with Eddy Risdianto, as the 

High Judge at the Semarang High Court, information was obtained that legal protection for SAS as the auction winner, namely 

by asking for compensation from Bank DI Tbk Semarang Branch as the seller, as long as SAS as the auction winner can prove 

himself as a buyer in good faith.28 

Legal protection for SAS as the auction winner by canceling the auction minutes by a court decision, the concerned 

may file a claim for compensation for the amount of money that has been paid in the auction purchase process. Thus, SAS as 

the winner of the auction for the cancellation of the Minutes of Auction Deed Number: 1352/2010 dated 8 December 2010 by 

a court decision, may ask for compensation from Bank DI Tbk Semarang Branch as the seller. 

The legal protection given to auction winners does not always run easily and is by the expectations of the legislation. 

In practice, there are often many obstacles and obstacles, one of which is when the bank as the seller is convoluted in providing 

compensation. In the context of this research, it is if Bank DI Tbk Semarang Branch as the auction seller is convoluted in 

providing compensation to SAS as the auction winner. According to the author, if Bank DI Tbk Semarang Branch as the seller 

is convoluted in providing compensation to S AS, then an attempt to overcome it is that SAS as the auction winner can file a 

lawsuit against Bank DI Tbk Semarang Branch to the District Court. 

Based on the results of the discussion above, related to the third problem in this study, namely regarding the legal 

protection of the auction winner for the cancellation of the auction minutes by a court decision, it can be seen that legal 

protection for the auction winner, in this case, can be provided by the auction winner submitting a claim. or a civil lawsuit 

against the bank to the district court, on the grounds or grounds that if the auction minutes deed is declared null and void, 

automatically the sale and purchase carried out in the auction is also canceled. The auction winner, in this case, is entitled to 

recover his rights in the form of the amount of money that has been deposited in buying and selling through an auction. 

 

CONCLUSION 

 

Based on the discussion of the research results, several things can be concluded as follows: 

 

1. The basis for the judge's consideration in the cancellation of the auction minutes deed is based on two (2) things, namely: 

First, the existence of an illegal act by the creditor who has immediately without the knowledge of the debtor submitted 

the auction application. Second, there was a procedural error in determining the auction limit value in the auction. The 

limit value set by the creditor cannot be accounted for according to law and a sense of justice because it is far below the 

selling price of the tax object and the bad credit value of the debtor. Besides, the determination of the limit value is also 

against the procedure because the two auction objects, in this case, have been burdened with different Mortgage Rights, 

meaning that the sum insured is different and the deed number is also different, so the determination of the auction limit 

value should also be different. 

2. There are 5 (five) legal consequences arising from the cancellation of the minutes of anauction, namely: First, the land 

ownership rights that are the object of the auction must be returned to its original legal state, but still in the status of 

collateral recorded under the creditor's name. Second, the right of the auction buyer who has declared the winner of the 

auction over the auction object ends. Third, the creditor must return the proceeds from the auction in the amount of 

money that has been deposited to the auction winner. Fourth, the debtor is still required to fulfill his obligation to pay off 

his debt to the creditor in the amount of the debt in the original position. Fifth, the auction minutes deed is automatically 

null and void. 

3. Legal protection for the auction winner for the cancellation of the auction minutes deed by a court decision can be 

provided by the auction winner submitting a civil suit or lawsuit to the bank to the district court, using reasons or grounds 

if the auction minutes deed is declared null and void, the sale and purchase will automatically be carried out in the auction 

were also canceled. The auction winner, in this case, is entitled to regain his rights in the form of an amount of money 

that has been deposited in buying and selling through an auction. The auction winner with good intentions, in this case, 

may use the auction minutes deed or use a court decision stating that the auction minutes deed is null and void and legally 

binding as the basis for filing a lawsuit or lawsuit to the District Court. 

 

SUGGESTION 

 

Based on these conclusions, the authors try to provide the following suggestions: 

 

1. For  Semarang Service Office, it is recommended to be more careful in verifying the correctness of the tender requirement 

documents, Have you Fulfill the formal legality of the subject and object of the auction. This is to avoid the cancellation 

of the minutes of auction deeds by the court because of the claims of third parties who feel objections and losses on the 

auction. 

2. For Bank DI Tbk Semarang Branch, before submitting an auction application and setting the auction limit price, it is 

recommended to take a deliberation path first with the Debtor / Giver of Mortgage Rights to obtain the highest auction 

price that benefits all parties. 

3. For auction winners, to obtain legal protection in the auction implementation, it is recommended that making purchases 

through auction be based on honesty, reasonableness, and propriety. The auction winner has fulfilled the payment 

obligation, but the auction winner has not mastered the auction object, it is better if the auction winner immediately 

submits a request for execution in court. 

 
28Eddy Risdianto, High Judge at the Semarang High Court, Interview (Semarang, January 2, 2020). 
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